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MESSAGE FROM MARTHA GRIFFITHS

Importance of Legal Status of Homemaker to All Women
The legal status of homemakers is of most direct im­
portance to the minority of women whose husbands neglect 
to make a will or fail to be honorable and decent in 
their relationships with their wives and children, for 
these are the women who experience the effects of the 
law most directly. The legal status of homemakers, 
however, has great significance for all women, for the 
parents of daughters, and for the society at large.
The rights of homemakers under support laws, property 
laws, divorce laws, and inheritance laws are the con­
crete evidence of the value society places on the home­
maker's role. If women's work is not valued in the 
home, it has a low value outside the home. If our 
daughters (and sons) cannot expect that their work in 
the home will be recognized as of equal value and de­
serving equal dignity with that of the spouse who works 
outside the home, the institution of the family and our 
society will suffer. The laws in most States are not 
grounded in this evaluation of the homemaker's role.
The laws under consideration in this leaflet apply to 
all wives (and in most cases to husbands) whether they 
work at home or outside the home. This paper, however, 
has been written from the viewpoint of the homemaker not 
employed outside the home, because she (or he) is the 
most vulnerable to economic inequalities.

Divorce Arrangements as an Indicator of Worth of 
Homemakers
Because divorce is usually the only way a wife can en­
force support rights, property settlements at divorce, 
and awarding of alimony (or maintenance), and child 
support provide the best evidence of the worth ascribed 
to the homemaker in the law. With 1,000,000 divorces 
in 1975, the economic impact of divorce on women and 
children is important to the society.
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Inadequacy of Present Data
There is very little information of any kind available 
on economic arrangements at divorce and none that can 
be analyzed State by State. All available data, how­
ever, point to the conclusion that alimony is granted 
in only a very small percentage of cases, that fathers, 
by and large, are contributing less than half the sup­
port of the children in divided families, and that the 
enforcement of alimony and child support awards is very 
inadequate, i./
One 1972 nationwide study of 133 couples divorced since 
1968 concluded, "Probably because children usually re­
main in the maternal family after a separation, the eco­
nomic status of former husbands improves while that of 
the former wives deteriorates." This statement is based 
on the status after alimony and child support payments 
are made.—'
A poll of 1,522 women conducted in September 1975 at 
the request of the National Commission indicated the 
same pattern with respect to relative economic status 
and also indicated that only 14 per cent of divorced 
wives are entitled to alimony by award of the courts 
or through a voluntary settlement approved by the 
courts. Of the 14 per cent, only 46 per cent collect 
it regularly.2./ Only 44 per cent of divorced mothers 
were awarded child support and 47 per cent were col­
lecting regularly.

1. Citizens' Advisory Council on the Status of Women, 
"The Equal Rights Amendment and Alimony and Child Sup­
port Laws", Department of Labor, Women's Bureau, 
Washington, D.C. 20210.
2. Duncan, Greg J. and Morgan, James N., editors, 
Five Thousand American Families - Patterns of Economic 
Progress, Vol. Ill, p. 185, Survey Research Center, 
Institute for Social Research, University of Michigan, 
Ann Arbor, Michigan 48106.
3. Poll of 1,522 women conducted in September 1975 by 
Market Opinion Research for the National Commission on 
the Observance of International Women's Year. A sum­
mary of the findings will be published by the Commis­
sion .
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Women have never received alimony on a large scale. In 
1922, the last year in which the U.S. Government col­
lected national data, alimony was awarded or agreed to 
in 14.7 per cent of divorces. The proportions varied 
widely by State -- from 0.5 per cent in Pennsylvania 
and 0.7 per cent in Texas to 48.2 per cent in Wisconsin. 
In 1916 alimony was awarded in 15.3 per cent of divorces 
and was no higher in earlier years.!./
Collection of alimony and child support is clearly a 
problem of national proportions. At my request in 
1974, as Chair of the Subcommittee on Fiscal Policy of 
the Joint Economic Committee, U.S. Congress, the General 
Accounting Office reviewed a sample of recipients of aid 
to families with dependent children in seven States and 
found that many fathers were not under any court order 
or voluntary agreement to pay child support; that the 
amounts supposed to be paid had little relationship to 
the father's ability to pay; and that less than one-half 
of the amounts due were being collected.5/

Effort of Committee to Gather Facts
The National Commission has recommended to the President 
that data be collected by the Bureau of the Census on 
economic arrangements at divorce, including the propor­
tion of the support of children that is being contributed 
by each spouse and by the State through welfare programs. 
Part of the desired information is being collected in 
the 1976 Survey of Income and Education, and the Depart­
ment of Health, Education, and Welfare plans to collect 
the remainder in 1976.
In addition, the National Commission, through its Com­
mittee on the Homemaker, is spending a large portion of 
its resources to secure these analyses by States, with 
examples, of how the laws affect homemakers during 
marriage, at widowhood, and at divorce. The Committee

4. Bureau of the Census, Marriage and Divorce, 1922, 
Government Printing Office, Washington, D.C. 20401.
5. General Accounting Office, "New Child Support 
Legislation - Its Potential Impact and How to Improve 
it," Single copies available from Members of Congress. 

vii



contracted with the Center for Women Policy Studies for 
the preparation of this leaflet and similar leaflets 
for all other States and the District of Columbia.
Since the primary purpose of the Committee are to make 
recommendations for reform in areas where homemakers 
are inequitably treated, and to inform the public about 
little known aspects of domestic relations law, our 
papers in this series emphasize those laws and judicial 
precedents that fail to give proper recognition to the 
value of the homemaker and the welfare of children and 
those about which there is little general knowledge. 
The cases are chosen to illustrate these problems.
The authors were asked to include any available statis­
tical information or factual studies on the topics 
covered, but there seems to be even less available 
locally than is available nationally.
Recommendations of Committee
Based on these analyses of State laws and presenta­
tions by experts, the Committee on the Homemaker has 
proposed and the National Commission has endorsed 
several specific recommendations to improve the status 
of the homemaker and raised a number of questions for 
further study. The recommendations and questions are 
quoted following the discussion of State laws.
The Commission's Report "...To Form a More Perfect
Union..." includes these and over 100 other recommenda­
tions with supportive information. Copies are available 
from the Government Printing Office, Washington, D.C. 
20401.
I hope concerned readers will urge organizations in­
terested in the status of women and preservation of 
the family to make detailed studies of the State laws 
covered in this leaflet and their application and of 
the recommendations of the Commission. Other publica­
tions that may be useful in such a study are listed on 
the last three pages of this leaflet.
Where permitted, "court watching" is an effective 
technique for learning how laws are actually applied 
in divorce cases, what changes are needed, and for 
sensitizing judges and other court personnel to the 
legitimate needs of dependent spouses (usually women) 
and children. It is easy for judges to over-emphasize



the needs of the chief wage earner (usually husbands) 
and fail to even think about how the wife and children 
will live on what is left over after his needs are met. 
Court watching may reveal that there are not enough 
judges and supporting staff to give adequate considera­
tion to each case, or that the quality of judges and 
other staff needs to be improved.
Most importantly, those concerned with the status of 
women and the family should insist that State legis­
latures and the U.S. Government give a high priority 
to the revisions in State and Federal law needed to 
recognize the homemaker's role as having equal value 
and deserving equal dignity with that of the spouse 
who works outside the home.

Martha Griffiths, Chair 
Committee on the Homemaker
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MARRIED IN TEXAS: SHOULD YOU BE?

The image of the bride in American society is asso­
ciated with great joy. It evokes several expectations: 
a groom who can be depended upon to protect her and 
to provide for her; financial security; children who 
are a constant source of pride and pleasure; spouses 
who are loving and courteous; years of sharing and 
staying young together in good health, good humor, 
and with good looks.

For a few brides the expectations become a reality. For 
many others the expectations turn into a cruel hoax; the 
reality for these brides may be:

° A husband who is lazy or an alcoholic or a gambler, 
or who abandons the family, or fails to support it. 
Texas courts provide no real enforceable remedy 
in such cases. Generally they are extremely 
reluctant to interfere in an ongoing marriage.

° A husband who is disabled or is unable to find 
work. The burden of providing for the family, 
as well as performing the household chores, may 
become the wife's.

° Working outside the home, plus the responsibili­
ties of caring for children and trying to keep 
house. Of the 5,277,500 people employed out­
side tljie home in Texas, 1,982,200 (38%) are 
women. A majority of women work because of 
economic need: Three-fifths are single, widowed, 
divorced, separated, or have husbands whose 
earnings are less than $7,000.

° Inability to get a job — 6.9% of the women in 
the Texas labor force are unemployed; for men, 
it is 5.4%. Of those actively seeking work 
outside the home in Texas, 136,700 are women.
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o A low-paying job. The average annual income 
in Texas families headed by women in 1969 was 
about half that of all families: $5,360 for
female-headed households; $9,955 for all house­
holds.-^ Only 9% of families headed by women 
have incomes greater than $10,000.

° Extraordinary stress. One researcher, Carol
S. Hatfield, has documented "the extraordinary 
stresses women are now undergoing in our chang­
ing society, with the results being increasing 
numbers of women under 45 who have experienced 
heart attacks, hypertension ulcers, and 
strokes . More women of all ages have problems 
with migraine headaches, acute depression, 
mental problems, alcohol, and drugs."4

° Children or parents who suffer serious illnesses, 
imposing enormous medical expenses on the family.

° Physical abuse. In Texas a husband by law can­
not be found guilty of raping his wife, and no 
real remedy has been found for the growing 
number of instances of wife battering.

° Divorce. In 1974 in Texas, 69,762 divorces 
were granted and 153,002 marriages performed. 
Thus, for almost every two marriages that began, 
one ended.
One out of three marriages in Texas ends in 
divorce. For some brides, divorce comes early; 
for countless others, divorce comes in their 
middle or later years — often after years of 
marriage. Seldom does the wife have an earning 
capacity equal to her husband's. Although she 
will probably get half or more of the community 
property, if the couple has debts and has accum­
ulated few items, she may get virtually nothing. 
By law she is not entitled to any portion of his 
future earnings. One child in six is being 
raised by a single parent, and the divorce rate 
is rising rapidly among families with children.
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° Problems providing for her children. Even 
if her husband is ordered to make child 
support payments, the payments may be too 
small to cover even half of the actual ex­
penses; she may receive them irregularly, if 
at all.
The number of Texas households headed by 
mothers with children under 18 has nearly 
doubled in 10 years, from 103,641 in 1960 to 
192,322 in 1970. From 1960 to 1970, female­
headed households increased 34% but households 
headed by mothers jumped 85.6%.

° Being widowed and left destitute, alone, and 
without any substantial earning capacity.

Even if a woman avoids these misfortunes, she may 
still experience a variety of legal problems in her 
role as homemaker. Texas law has improved greatly 
in its treatment of homemakers in recent years. 
Nevertheless, additional changes of law and of at­
titude are necessary.
Almost every woman knows, either personally or 
through friends, of these unresolved problems and 
of their emotional toll. The woman who examines 
these problems can plan her life in a way to avert 
tragedy or minimize its consequences. More important, 
identifying the problems may eventually result in 
changes necessary to ensure that the role of home­
maker does not leave the woman who chooses that role 
at a disadvantage. If the homemaker’s personal 
security, rights and responsibilities are strengthened, 
the partnership into which she has entered will also 
profit from that strength.
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The way it was
7

Until the Texas Family Code became effective > the 
attitude of Texas courts and the Texas legislature 
was exemplified by the saying that "the husband and 
wife are one -- and that one is the husband."b 
Many of the laws that denied a woman a legal exist­
ence separate from her husband’s have been amended 
or repealed. However, the climate in which these 
laws existed and the attitudes formed by them still 
exist. For example, loan or credit officers who were 
trained at a time when married women had no legal 
power to make a contract still reject applications 
from women, or, alternatively, continue to require 
the husband's signature. A Houston judge, with the 
attitude that a woman's name always changes upon 
marriage, recently refused a married woman's request 
to use her maiden name professionally, explaining 
that it would have the appearance of being immoral.
Examples of the previous laws include:

1. Until 1967, a woman had to have her husband's 
consent and signature to do almost anything with 
property.

2. Any claim for personal injuries (such as the 
loss of a leg in a car accident) was community prop­
erty; IO the husband had to bring the suit even if 
the wife was the one injured.H

3. A married woman could not contract, and 
she could not become a partner in business with her 
husband or anyone else.13

4. A husband, by law, controlled the establish­
ment of the home.14

5. The father alone was the guardian of the minor 
children, and was entitled to be appointed guardian of 
their estates.1^
Women, remembering their lowly status under the old 
laws, now are more involved in determining what laws 
are passed and what decisions the courts make.
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MARRIAGE

The wedding napkins said: "Louella and Ralph."

Louella and Ralph are a hypothetical couple who have 
been married for 13 years. They have two children: 
Sue, 7, and John, 10. Louella worked for two years 
before they married, but since then has devoted her 
time entirely to being a wife and a mother. Ralph is 
a hard-working geologist who earns $15,000 per year.
We will use Louella and Ralph as examples of the effect 
of various Texas laws and court decisions. Louella is 
but a pseudonym for each individual woman in Texas who 
will marry, who is married, or who has been married.
Getting married

Before Louella and Ralph started living together, they 
married in the traditional way: by obtaining a marriage 
license and having a ceremonial marriage. However, more 
and more people are choosing to live together without 
having first gone through a marriage ceremony. Some 
of them are establishing common law marriages, either 
as they begin to live together or, more commonly, some 
time after they've been living together.
Texas is one of the few States that recognizes common 
law marriage. Three elements must exist to establish 
such a marriage. The parties must (1) intend to be 
married; (2) live together; and (3) hold themselves 
out to the public as husband and wife. The first ele­
ment is often inferred from the conduct of the parties.
If they choose, the parties may at any time record the 
fact of their marriage at the county courthouse. Doing 
so avoids the possibility of future litigation with one 
party claiming they established a common law marriage 
and the other party claiming they did not.
A common law marriage has all the same legal conse­
quences as a ceremonial marriage. If a common law 
marriage is proven, any children born of the union are 
presumed to be legitimate.
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To end a common law marriage, the parties must follow 
regular divorce procedures.
What's her name?
Louella's last name is Smith. Ralph’s last name is 
Jones. When the marriage ceremony ends, what is 
Louella's surname? Smith? Or Jones? Does she have 
a choice? Can she use both Smith and Jones? What if 
she starts using Jones and then wants to go back to 
using Smith?
Some women now prefer to retain the use of their pre­
marriage names. The woman who has established an 
academic record, a credit rating, a business or a 
career may wish to continue using the name by which 
others know her. Other women wish, as a matter of 
principle, to retain an identity separate from the 
husband's.
There has never been a statute in Texas specifying 
whether marriage changes Louella's name. Traditional­
ly, most women simply assumed the husband's surname 
without question. As a result, members of the public 
and the judiciary believed— incorrectly — that a 
woman's name changed upon marriage. Court cases per­
petuated the misconception. In one instance, a woman 
signed a contract prior to marriage, defaulted on the 
payments due under the contract after marriage, was 
sued in her maiden name, and the court dismissed the 
law suit, saying no such person then existed.1^
In October 1974, the Attorney General of Texas rendered 
an opinion stating that in Texas a woman does have the 
choice upon marriage either to retain her name prior 
to marriage or to assume her husband's surname. 7
A question left unanswered by the opinion, however, is 
whether Louella, who has been using Ralph's surname, 
can now use her premarriage name for professional or 
social purposes if she wishes to do so. There is 
certainly no law against her doing so, unless she 
does it to avoid creditors. As a practical matter, 
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she may have trouble getting school or government 
officials to change her name to Smith on official 
documents without evidence of a court order of change 
of name. If necessary, a court order can be secured 
with minimal court costs and attorney's fees. Louella 
may also act as her own attorney before a state district 
court.
A minority of district judges, however, retain the old 
attitude and may be reluctant to enter such an order. 
This seems to be especially true if the woman is given 
custody of minor children in a divorce and wishes to 
return to using a former name.
Where's their homestead?
Each person who owns a home should establish it as a 
homestead. Texas generously protects from creditors 
such property as the homestead, clothing, household 
furnishings, tools by which a living is earned, and 
various animals.18 in addition, the taxes on a 
homestead are less than on other property.
The head of the family designates and sets apart the 
homestead.19 The most recent case in this area holds 
that the husband has "the right to choose the homestead 
without the wife's concurrence so long as his act of 
designation is made in good faith and is not unjust or 
unfair to her."20 in other words, the husband may 
select a family home without even consulting his wife 
and that becomes the homestead under Texas law.
Where a person's domicile is located can be a signi­
ficant factor in many legal situations. Ordinarily a 
wife's domicile follows that of her husband, but if 
his behavior causes her to separate from him she may 
establish her own. Until 1967 a wife could be sued 
in the county where her husband was domiciled, regard­
less of whether she lived there or not. That provision 
was deleted, so arguably she can now have a separate 
domicile if not a separate homestead.^1

230-967 0-77-3
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Who owns the property?

Texas is one of eight community property states.The 
community property system is based on the theory that 
marriage is a partnership. The law presumes that both 
Ralph and Louella are contributing all of their efforts 
to the well-being of the marital enterprise.

All property owned by either Louella or Ralph is pre­
sumed to be community property and therefore to be 
owned one-half by Louella and one-half by Ralph. How­
ever, if either of them can prove that a particular 
item of property was acquired prior to the marriage 
or after marriage by gift, by inheritance, or because 
of a relative's death, then that property is separate 
property and is owned solely by the one who acquired 
it.

Whether property is separate or community is very 
important because it determines several rights: 
(1) who has the right to manage the property during 
the marriage; (2) who is likely to get the property 
in the event of divorce; and (3) what happens to the 
property when either Ralph or Louella dies.

The parties during the marriage can partition their 
property. Louella and Ralph could make an agreement 
that certain items of the property they had acquired 
UP to that time would be Louella's separate property 
and therefore subject to her sole control and management 
and that other property would be Ralph's separate prop­
erty and therefore subject to his sole control and 
management. Texas law does not allow a couple to di­
vide property they expect to acquire in the future; 
they can divide only property they currently have. In 
addition, Louella could give Ralph her community in­
terest in certain property and thereby make it his 
separate property, or vice versa.
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Whether particular property is characterized as com­
munity or separate must often be determined by a 
lawyer. For example, the income from separate property 
is community property. Before the present Family Code, 
all money received because of personal injuries suffered 
by one spouse in an auto accident was community property; 
now that money is separate property, but money received 
for injury to the car (if it was community property) is 
community property.23

What if you can't tell whose property it is?
The law presumes that all property owned by the couple 
at the time of divorce or death is community property. 
The burden of proving that property is separate is on 
the spouse who claims it. Meeting that burden is often 
impossible if the separate property has been mixed up 
with or "comingled" with community property.
Numerous women have suffered because they failed to keep 
track of their separate property. Women must learn, 
therefore, to protect themselves by keeping their sep­
arate property distinct from community property. They 
must also be able to prove what is separate property.
By keeping track of separate property, women can (1) 
retain the right to manage the property, (2) enhance the 
likelihood of being awarded that property in the event 
of divorce, and (3) preserve the right to decide what 
happens to the property when they die. One way to help 
establish what is separate property is to record a 
schedule of such property with the county clerk.
There are many sad situations in which women have found 
themselves after not keeping track of their property. 
For example, one Texas woman inherited a ranch from her 
father. Gradually, parts of it were sold at the insist­
ence of her husband to pay for his extravagances: finally 
none of the property remained. When the husband filed 
for divorce, the wife was 47 years old, she had never been 
employed outside her home and had no job skills, and the 
community estate contained no property of any substantial 
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value. The husband has done well in real estate since 
the divorce, but the wife has been living in near pover­
ty. Had she simply not agreed to sell the ranch, she 
would have had ample assets.
A wife may try to get reimbursement for the separate 
assets the community spent, but she is not likely to 
be successful, unless the community estate has assets 
at the time of the settlement and she can trace her 
money back to specific items.
Thus, if Louella has separate assets but mixes them with 
community assets or spends them for living expenses, in 
the event of divorce or Ralph’s death, she may end up 
with nothing to offset the financial contribution she 
made to the marriage.

Who manages the property?
Louella and Ralph by Texas law each have "sole manage­
ment, control, and disposition of that community prop­
erty which he or she would have owned if a single 
person."25

The law appears to treat Ralph and Louella equally. 
In reality it often operates to give a voice in family 
financial management to working wives, but denies a 
voice to a woman who chooses not to work outside the 
home.
Ralph is entitled to manage his separate property (in­
cluding the revenue from it) and also his earnings. 
If Louella were working outside the home, she would 
have the right to manage her earnings, too. If those 
earnings were combined or commingled with Ralph's 
earnings, she would have a right to share in the 
management of the funds. If she had separate prop­
erty that was commingled with community property, she 
would have a right of joint management of the commin­
gled funds. Yet, if Ralph's earnings are put in an 
account and none of the funds in that account are 
attributable to Louella's earnings or separate prop­
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erty, then Ralph has the sole right to manage all of 
the funds in that account. In that situation, Ralph 
has the sole right to manage the family income. The 
law does not consider the very real contributions to 
the marriage made by a spouse who does not earn an 
income outside the home.26

One limitation on Ralph’s management powers is that 
he cannot defraud Louella. However, fraud is very 
difficult to prove, and the courts would give Ralph 
wide latitude before finding fraud.
Can Louella get credit?
Prior to 1973, getting credit was a major problem 
for all Texas women. Women who had credit prior to 
marrying were informed after marriage that their 
accounts had been closed, and that they would have 
to reapply under their husband's name and with his 
signature. Upon divorce, women discovered that all 
the credit was in the husband’s name and could be 
enjoyed by her only so long as she had status as 
his wife. As divorced women applied for credit in 
their own names, they were asked for credit refer­
ences; since they had none, they couldn’t get credit. 
However, women have been successful in getting credit 
in their deceased husband's name where they were 
denied credit in their own.27

In 1973, credit became easier for Texas women to 
establish. A statute was passed forbidding any person 
granting credit to discriminate solely on the basis 
of sex. 8 Women with separate property or who work 
outside the home have been the main beneficiaries of 
this statute: Louella may still have the same prob­
lems with credit. Since she has no separate property 
and doesn't have an income, she will probably not be 
able to get credit in her own name. Louella "owns" 
half of the community property, but unless she and 
Ralph have acquired a good deal of property and the 
potential lender is convinced that her community 
interest is sufficient to guarantee repayment, Louella 
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may still be unable to get credit because she has no 
right to manage any of the family income which Ralph 
earns.

Serious problems for married women, divorcees, and 
widows have arisen from the fact that credit accounts, 
even joint accounts, have been customarily carried in 
the husband's name by creditors and consumer reporting 
agencies. Thus when a wife, widow, or divorcee with 
her own property or independent income, applies for 
credit in her own name, her application may be denied 
because she has no credit history of her own. Some 
creditors will not take the risk of extending credit 
to someone who, according to all records available, 
does not have a history of satisfactory payment.

Regulation B f issued by the Federal Reserve Board to 
implement the Federal Equal Credit Opportunity Act, 
attempts to remedy the situation. The regulation pro­
vides that after June 1, 1977, creditors must deter­
mine as to each new account whether both spouses will 
be contractually liable or whether the applicant's 
spouse will be permitted to use the account (if the 
account is for open end credit). If the answer is 
yes, the creditor must report the account to the 
credit bureau in a manner which will reflect the 
participation of both spouses. For accounts already 
in existence on June 1, the regulation requires that 
creditors must determine from a review of their files 
whether an account is one which should reflect the 
participation of both spouses. Alternatively, the 
creditor must mail a notice to account holders, 
notifying them of the right to have the credit infor­
mation so reported.
In requiring credit designation and credit reporting 
in this manner even when the wife is not contract­
ually liable, the Board recognized that often a home­
maker who uses an open end account will play a signi­
ficant role in maintaining the account — by making 
the monthly payments or by budgeting income and ex­
penditures. Thus, the payment history may be as much 
a product of her contribution as that of the wage­
earning husband.
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The Equal Credit Opportunity Act and Regulation B 
provide other protections against discrimination on 
the basis of sex or marital status. Information may 
be obtained from the Office of Saver and Consumer 
Affairs, Federal Reserve Board, Washington, D.C. 20551.
If Louella has access to credit only as Mrs. Ralph 
Jones and Ralph notifies the creditors that he will 
no longer be responsible for her debts (as often 
happens when one or the other of the spouses files 
for divorce), Louella will not be able to use any of 
that credit. One estranged husband published a notice 
in the local paper saying that he would no longer be 
responsible for his wife's debts or charges; the 
irritated wife promptly published a notice in the 
same paper saying that he never had been responsible 
for any debts, not even his own.29

What Obligations of Support do Louella and Ralph have?
The Texas Family Code obligates both Louella and Ralph 
to support their children. In addition, Ralph has the 
duty to support Louella; Louella has the duty to 
support Ralph if he is unable to provide for himself.30
However, the law will be of little help to Louella in 
a variety of situations, especially while they remain 
married. If Ralph becomes an alcoholic or is just 
lazy and quits his job or if he moves away from home, 
Louella will have to support herself and the children. 
If Ralph continues to work and simply decides not to 
give Louella any money, the courts may not order him 
to pay her a portion of his salary unless she files 
for divorce. '’J-

The leading case in this area is McQuire v. McQuire. 32 
The husband, an affluent but stingy farmer, refused 
to provide his wife of 34 years with even the barest 
necessities. He would not give her money, provide 
her with clothing, or permit her to use charge accounts.
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The house in which they lived had no toilet, no bathing 
facilities, and no running water. The furnace was 
faulty and the furniture was shabby. The wife sought 
assistance from the courts relying on her right to 
be supported and also on the fact that she had parti­
cipated actively in the farming operation. The court 
refused to take any action on her behalf. The general 
rule continues to be that as long as the parties are 
living together, the court will not intervene to 
assure the wife her "right" to support. Of course, 
a right without any enforcement is not really a right.
Under Texas law, Ralph has a duty to provide Louella 
with necessaries. Louella has the legal authority 
to contract with another to provide her with those 
necessaries and then to bill Ralph for them. However, 
very few merchants will sell her goods or provide 
her services on that basis because of the trouble 
and expense of getting payment from Ralph. In order 
to collect, the creditor would have to prove that 
the goods or services provided were, in fact, neces­
sary and if the court found they were not, Louella 
would have to pay for them herself.
What if Louella becomes ill?
A homemaker is almost unique in our society in that 
she alone is not covered by some sort of insurance, 
either private or through social security, for dis­
abilities which may keep her from performing her job. 
If a husband becomes disabled, social security or 
private insurance will almost always replace all or 
part of his wages. But, if a homemaker becomes dis­
abled, she and her family will find themselves in a 
very difficult position; a full-time housekeeper will 
cost a minimum of $400 per month. Today, homemakers 
and their families find it very difficult and/or very 
expensive to insure themselves against this risk.
Can Louella be raped or assaulted by Ralph?
The rape section of the Texas Penal Code says: "A 
person commits an offense if he has sexual inter­
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course with a female not his wife without the female's 
consent."33 in a recent case,^ a husband appeared 
at his wife's home on the same night that the judge 
announced their divorce was final. He was brandish­
ing a pistol and forced her to accompany him to a 
deserted road where he raped her twice. He would not 
have been guilty of rape if they had still been 
married even though they were separated; since the 
divorce was announced that day, he was convicted.
If Ralph batters Louella, she can call the police and 
try to file assault charges against him. 6 But police 
officers are extremely reluctant to interfere in family 
disputes, and the prosecutors may not accept her com­
plaint. Further, there may be a serious problem in 
establishing sufficient evidence to get a judge or 
jury to convict the husband. In one case, even though 
a neighbor heard screaming and when the police arrived 
the wife ran outside bleeding and crying "He is trying 
to kill me," by the time of the trial she said she had 
fallen in the bathtub and caused her own injuries. The 
court decided there was not sufficient evidence to 
convict the husband of assault.The wife may well 
have been so afraid of her husband that she changed 
her story. What protection from him does she have?
As a practical matter, she has little. Even if he were 
put in jail for a time, he would be out at some point, and then might return to harm her even more.

In another case, the husband and wife were separated. 
Even though a district court had issued a restrain­
ing order forbidding the husband from visiting the 
wife, he appeared at her home late one night, kicked 
in the front door, beat her, struck her in the head 
with a pistol (the wound required 19 stitches), shot 
her in the stomach, and told her he would kill her. 
He then forced her into her car where a friend of 
his was waiting, drove her around for an hour, and 
when stopped by the police said, "That's my wife.
I'm going to kill her." After disarming the officer 
and fleeing, the husband was finally arrested. The

230-967 O - 77 - 
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wife was taken to the hospital, where she remained 
for 14 months, undergoing seven operations and re­
ceiving 22 pints of blood. In that case, the court 
did find sufficient evidence to convict the husband 
of assault.38
It is doubtful that a wife who has not previously 
filed a divorce petition can obtain a restraining 
order to prevent her husband from coming in the house 
to harass her. A restraining order is of question­
able value against a determined husband. However, 
if he repeatedly violates the court order that he 
leave her alone, he can eventually be jailed.

A peace bond is generally available to a person who 
has been threatened with physical harm. The person 
charged will be required to attend a hearing before 
a magistrate. At the hearing the judge, if satisfied 
with the grounds for the complaint, will require the 
defendant to post a bond for one year. If the defendant 
fails to post bond, he may be jailed. If he fails to 
leave the complaining party alone, he may be jailed. 
As a matter of practice, peace bonds are rarely, if 
ever, granted unless a divorce has been filed. Fur­
thermore, most judges are reluctant to give them even 
where a divorce action has been filed, but not finalized. 
Peace bonds are most likely to be issued after a divorce 
is final and one party is threatening abuse to the other. 
Even then the judge must be convinced the threats are 
severe.
In summary, Ralph, by law, cannot be guilty of raping 
Louella, even if they are living apart. If he starts 
battering her, she may have extreme difficulty getting 
help. If she brings assault charges, she will need 
witnesses or substantial physical injury to hope to get 
a conviction. Even if she does get a conviction, she 
will have to worry about whether the court will put 
Ralph in jail or give him a suspended sentence, and 
what he will do when he is released.



-17-

Who will take care of the children?
If Louella were divorced, or if Ralph died while the 
children were of preschool age, or if Louella had to 
go to work because of Ralph's inability to meet the 
family's financial needs, Louella's problems of find­
ing suitable employment outside the home would be 
compounded by the need to make arrangements for the 
children. That problem is faced by many women. The 
facts are these:

° Parents often pay approximately $50-$100 a 
month to place one child in a day nursery. 
Parents who hire a full-time domestic to 
watch their children are required to pay 
$2.30/hour (approximately $368/month). 
according to Federal minimum wage guide­
lines . 39

° Of Texas mothers with children under six, 
34% are in the labor force; in 1970, 268,000 
Texas mothers with preschool children were 
in the labor force.40

° The labor force participation rate for Texas 
mothers with children under six has increased 
50% in 10 years. The rate for all Texas 
women has increased 20%. In 1970, 1.6 million 
Texas women were working; 267,583 of them were 
mothers with children under six.41

° Eighty-four percent of working mothers with 
children under six in Texas are working be­
cause of economic necessity; 28% of them are 
the sole support of the family.42

° Sixty-five percent of single-parent families 
with children under six are in poverty, and 
an additional 23% are near poverty.

° Nearly three of four working mothers with 
children under six in Texas work at least 
40 hours a week.43
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° The need for child care for working mothers 
is enormous, regardless of income level.44

° Among Texas children under age six, one in 
three is in a child care arrangement.45

° For the 420,000 Texas children under six 
whose mothers work, there are 108,000 licensed 
child care spaces.46 The other children are 
either left alone, left with family or neigh­
bors, or are in unlicensed day care facilities.

° Thirty-two thousand Texas children under six 
are left to care for themselves while their 
mothers work and another 33,000 may be 
left alone.47

Because many Texas mothers need to work, better child 
care arrangements have to be made. Even if Louella is 
able to find child care, it may not be the quality of 
care she wants, or she may not be able to afford qual­
ity care.

What if Louella has to get a job outside the home?
Whether because of extraordinary medical expenses, the 
husband's losing his job or becoming disabled, the 
effect of inflation, divorce, or the husband's death, 
many women who have been outside the job market for 
years have recently been forced to seek employment. 
They are at a special disadvantage because of their 
lack of recent employment experience, particularly 
in a tight job market.
Some state universities are beginning programs to 
help women beyond normal college age complete their 
educations. The University of Texas at Austin, for
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example, offers full-time counselors to work with 
such women, advising them on courses of study and 
providing opportunities for them to talk with other 
women facing the same readjustments and experiencing 
the same difficulties.
Several proposals have been made to encourage govern­
mental agencies to give special consideration to the 
hiring needs of mature women and also to develop 
greater opportunities for part-time employment to 
help such women balance their family responsibilites 
and their financial needs. As yet, no legislative 
action has been taken.

DIVORCE
What if Louella wants to separate from Ralph?
There is no statutory law in Texas providing for separa­
tions. Prior to the present Family Code, Texas had an 
express statutory provision for "separate maintenance," 
that is, forcing the husband to give the wife financial 
help during a period of separation. The current legal 
situation is not clearly defined, but some Texas wives 
have successfully sued their husbands for separate 
maintenance.
Once the parties have separated, it is possible for them 
to enter into a contract regarding support. The agree­
ment must be in writing with both parties' signatures 
notarized, and it must recite that the parties are living 
apart and evidence some consideration. If the husband 
contracts to give the wife money on a periodic basis and 
then later refuses to carry out the agreement, she can 
sue him for failure to abide by the contract and seek 
civil help in getting the money. As previously mentioned, 
the wife might also try to get creditors to furnish 
her necessaries and to bill the husband for them; al­
though the husband is obligated to provide necessaries, 
few creditors will furnish goods or services in that 
situation.
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Only after the filing of a divorce petition will the 
courts generally become involved in forcing Ralph 
to move out of the house or to pay part of his wages 
to Louella, in deciding who will provide for the 
children and who will take care of them, and in de­
termining who will live in the parties' home.
What if Louella files for divorce?
Texas is a no-fault divorce State. The grounds for 
divorce most commonly used is that the marriage has 
become insupportable because of discord or conflict 
of personalities that destroys the legitimate ends of 
the marriage relationship and prevents any reasonable 
expectation of reconciliation.48 The more tradition­
al grounds for divorce, such as adultery, cruelty, 
and abandonment, are also available but are seldom 
used.
Once a divorce petition is filed, the courts will step 
in at the request of either party to determine what 
portion of his salary Ralph must give Louella for her 
and their children's support, who will care for the 
children, who will be entitled to live in the parties*  
home and drive their automobiles, and who will be respon­
sible for paying their debts. The courts will also 
make a variety of other arrangements for the time during 
which the divorce action is pending.
Who gets what?
An initial problem in any divorce situation is deter­
mining what property is available for division. If 
Louella let Ralph take care of their financial matters, 
she may have absolutely no idea whether the couple owns 
stocks, what investments they have, the value of their 
assets, or even where Ralph keeps the family money. 
Some wives do not even have access to a checking account. 
If Ralph is determined to hide assets, trying to discover 
those assets can be a time-consuming and expensive process.
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There have been situations where the husband suddenly 
refused to give the wife any money and where she had 
no access to credit. The wife was then left destitute 
with no money for daily necessities and no money to 
hire a lawyer to help her assert her rights.
Every wife whould have general knowledge of the family 
finances and should have at least a small amount of 
money accessible to her in case of emergency.
The Family Code provides that the judge is to divide 
the property in such manner as is just and equal.49 
Therefore the judge has a wide discretion. The courts 
in Texas generally allow each spouse to retain any 
separate property he or she has and then divide the 
community property between the spouses. However, where 
equity requires, the judge can award the separate prop­
erty (other than real estate) of one party to the other. 
In limited situations the court may impose a lien on 
the separate real property of one spouse to guarantee 
payment of a cash award to the other.
Theoretically, the community property system results 
in each spouse owning half of whatever they have ac­
quired during the marriage. The theory breaks down 
in practice. Louella and Ralph, like the typical 
couple going through divorce proceedings, are not 
wealthy. In fact, they have a home with rather high 
mortgage payments and little equity; they have some 
furniture that is not particularly valuable, though 
roost of it is paid for; they have two cars, neither 
paid for; and they owe money on various charge accounts. 
They have minimal savings, life insurance on Ralph, and 
no other assets except Ralph's retirement funds. Thus, 
even if Louella gets half or even most of the existing 
property, she will get very little. She may also be 
ordered to pay the debts owed on any property that is 
awarded her.

Ralph has used his time during the marriage to develop 
an earning capacity. Following the divorce, he won't 
share that earning capacity with Louella. She has
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spent her time during the marriage working in the home 
and with the children and has not established or en­
hanced an earning capacity outside the home. Only be­
cause she has children younger than 18 is she entitled 
to any financial help from Ralph, and then she may not 
be able to enforce Ralph's obligations to pay or to pay 
regularly.
There is no permanent alimony or maintenance provision 
in Texas. We are one of only three States which do not 
provide for or at least permit ongoing support for the 
economically dependent spouse after a divorce.50 Al­
though the courts will enforce a husband's voluntary 
agreement to make support payments to the wife, they 
will not make any provision for the woman whose husband 
has forgotten her or has simply refused to contract 
with her. The theoretical basis for denying such court- 
ordered support is that the wife "owns" only one-half of 
what the community has. However, the other seven com­
munity property States recognize that in families who 
have not accumulated much, the husband who leaves the 
marriage with little capital but with a well-developed 
ability to earn has taken more than half of what the 
community owned.
If the couple owns a business, the wife has an interest 
in the business and is entitled at the time of divorce 
to receive her share of the business or payments buying 
out her interest. But if her husband is a professional 
working independently, she has no interest in his future 
earnings.
Texas courts have traditionally held that retirement 
benefits don't constitute property that can be divided 
unless and until such time as the husband has a "vested" 
interest, for example, he would be entitled to future 
retirement benefits had he retired at the time of the 
divorce. That line of cases has recently been changed 
by a Texas Supreme Court case allowing an award at the 
time of the divorce of an interest in retirement pay­
ments, payable to the wife "if, as and when received" 
by the husband.51 If the husband's retirement plan 
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has a cash value at any time in the future, the wife is 
entitled to a portion of the cash value.
For example, one of the most valuable retirement plans 
is that for military personnel. To be entitled to re­
tirement benefits, military personnel must have served 
20 years. What happens if there is a divorce when the 
husband has served 19 years and 10 months? Although not 
unanimous in answering the question, the courts had gen­
erally said that the wife would not be entitled to any 
portion of the military retirement benefits. A recent 
Texas Supreme Court case now says, however, that the 
wife in that situation is entitled to an interest in the 
military retirement benefits and that she might, for ex­
ample, be awarded a proportional part of the benefits 
"if, as, and when received."52
A special problem for military wives in Texas is the ap­
parent lack of federal law to help them collect child 
support and awards of community property interests in 
military retirement. Federal law provides that military 
pay and retirement can be garnished "as provided by 
State law" for child support and alimony. Unfortunately 
Texas does not allow garnishment of such funds and so 
federal authorities to date have refused to recognize 
such remedies in Texas. In addition, the wife awarded 
a community property interest in retirement rather than 
alimony is not covered by the statute. Congressional 
offices are currently looking into the possibility of 
changing federal law to cover Texas wives in these situ­
ations .
In recognition of the special problems that married 
women like Louella have as they are forced to enter the 
labor market after some years outside, attempts have 
been made to get the Texas legislature to pass legisla- 
(tion providing for a "retraining allowance" in appropri­

ate cases following divorce. If the bill passes, Louella 
would be able to seek financial assistance from her hus­
band following divorce for a limited number of years to 
allow her to return to college and complete her degree 
or acquire a job skill, or to provide for her needs if 
she has to accept a low-paying job and work for salary 
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increases and promotions. The justice of such provisions 
is especially obvious in the cases where the wife has 
worked to put the husband through school or to help him 
establish himself professionally, but it is also true of 
other situations where the earning capacities of the 
parties are disparate. However, those special remedies 
are not currently available. All a court can do is to 
give the wife a larger share of the property.

Women are joining together to encourage both the Texas 
legislature and the Congress to address the problem 
of the displaced housewife, the woman who has worked 
as a wife and mother for years and suddenly has to 
seek employment outside the home.

Texas courts, struggling to provide for destitute 
wives, sometimes award more than half of the commun- 
iKY4.Pf2Pe5ty tO the wife in recognition of the fact 
that the husband has an earning capacity and can pro­
vide for himself. However, that adjustment is possible 
only if the couple has acquired some property The 
court might award some of Ralph’s separate "person­
alty (i.e., insurance, stocks, cash, or other assets 
except real estate) to Louella, or it might impress a 
lien (that is, a charge that would have to be paid to 
her before he could sell the property) against Ralph’s 
separate real property to guarantee payment to Louella 
of some sum. Obviously, that is impossible if Ralph 
has no separate property.

As to the payment of community debts, courts often 
order the husband to pay the bulk of family debts if 
he has an earning capacity greater than the wife's. 
That court order has been small comfort to women 
awarded property that had been pledged for the payment 
of debts. Even though the husband may be ordered to 
pay the debts, if he fails or refuses to pay them, the 
creditors have the right to come and take the property 
that was pledged. Many a wife has seen some of her 
needed furniture removed by a creditor because her 
husband didn't pay for it, even thouch he was ordered 
to do so.
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Who gets the children?
The Family Code makes the best interests of the children 
the test by which to determine which parent will be a- 
warded "custody" of the children.53 The test on its 
face does not discriminate either for or against Louella.
Following a Texas divorce, one party is made the 
"managing conservator" of the minor children and the 
other party is made the "possessory conservator." 
The managing conservator is given all the rights, 
powers, privileges, and duties of a parent, except 
those which are specifically given to the possessory 
conservator. 54 The managing conservator is the par­
ent with the day-to-day responsibility for the children. 
The possessory conservator generally has visitation 
rights and a responsibility to see that they are well 
cared for during visitation periods. ^5
In practice, Louella would probably be named the man­
aging conservator. In 1971, the mother received cus­
tody of the children in approximately 80% of the cases 
tried in Travis County, Texas. 56 In recent years, how­
ever, fathers have begun more often to seek to be named 
the managing conservator or custodial parent. The court, 
in solving a contested custody case, generally looks 
first to see which party has provided the bulk of person­
al care for the children, and that generally is the 
mother. There is a definite trend in Texas to examine 
each contested case more closely than in the past to 
determine which party -- the mother or the father — 
is, in fact, better able to provide the primary care 
for the children.
What if Louella is given custody but Ralph refuses to 
return the children?
Once a court has named a managing conservator for a 
child, other Texas courts will compel the return of 
the child to the managing conservator in a habeas 
corpus proceeding. However, if the governing order 
was entered in another State, the Texas court may order 
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a change if the previous court did not have authority 
over the parties or if the child has been within the 
State for at least 12 months immediately preceding the 
filing of the petition.
Texas also makes interference with the custody of a 
child a felony. Interference with custody occurs when 
an individual who takes or retains a child 18 years old 
or under out of the State and:

(1) knows that his taking or retaining violates 
a temporary or permanent judgment or order 
of a court disposing of the child's custody; 
or

(2) has not been awarded custody of the child 
by a court of competent jurisdiction and 
knows that a suit for divorce or a civil 
suit or application for habeas corpus to 
dispose of the child's custody has been 
filed.

It is a defense to prosecution if the individual 
returns the child within seven days after the date 
of the commission of the offense.
Who pays support? How much?
Under Texas law, both parents are equally liable for 
the support of their children. A child in Texas is 
entitled to support from his or her parents until the 
age of 18.” Thereafter, neither parent is obligated 
by law to support the child, whether or not the child 
has finished high school or wishes additional edu­
cation. If either parent agrees by contract to pro­
vide support past 18, the courts will enforce that 
obligation in a civil proceeding, but not by contempt 
proceedings. That is, a parent cannot be jailed for 
failing to provide such support.
In a divorce proceeding, the court generally awards 
child support to the parent who has custody of the 
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children. This is particularly true if the wife has 
custody and earns less than the husband. Sometimes 
the wife is required to pay support to the husband 
when he is made the custodial parent.
What if Ralph refuses to pay child support?
Many women have severe financial problems in attempt­
ing to provide for their children after a divorce. 
In addition to low earnings after years out of the job 
market, they often experience great difficulty collect­
ing the child support awarded them by courts. As soon 
as one year after the entry of a divorce decree, an 
average of 50% are no longer receiving child support 
that their husbands have been ordered to pay.58

Ralph might not pay for a variety of reasons. He 
may be financially strapped following the divorce 
and may be attempting to pay off family debts the 
court ordered him to pay. He may decide he needs 
the extra money for dating. He may be supporting 
children by a prior marriage. He may just resent 
having to send any money to his former wife.
The basic enforcement tool Louella has is to ask the 
court to hold Ralph in contempt for failing to comply 
with the court order for child support. The judge 
can put Ralph in jail if he is found guilty of con­
tempt or willful disobedience of the court's order. 
However, most judges are reluctant to jail Ralph be­
cause then he couldn't earn the money needed for 
child support. A second alternative is to assess a 
fine.
Louella can get a civil judgment for past-due child 
support, but this may be worthless unless Ralph is 
far enough behind to make the possible recovery suf­
ficient to cover attorney's fees and court costs, and 
unless Ralph has some property or money that can be 
attached to satisfy the judgment. Meanwhile, Louella 
doesn't have the money she needs to pay the children's
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expenses. Many times the wife does not have the fin­
ancial resources to exercise even her limited rights 
under the law, and the husband does not have the fin­
ancial resources to give genuine relief even when these 
remedies are exercised, <

Some Texas counties provide free legal help for col­
lecting past-due child support. Every county should 
do so to lessen the wife's economic burden of enforc­
ing support.
The Federal government has stepped in to aid in col­
lection of child support, and in some cases alimony. 
Concerned about the effects on welfare costs of the 
failure to collect support payments, the Congress in 
late 1974 amended the Social Security Act to strengthen 
collection of child support payments both for families 
on Aid to Families with Dependent Children and other 
families (Public Law 93-647) . The law also authorized 
garnishment of Federal wages, pensions, and other re­
muneration of persons defaulting on alimony or child 
support payments.
The child support collection program, usually referred 
to as the "IV-D" program, provided financial penalties 
for States unless they established by January 1, 1977 
an efficiently operating unit to help in collecting child 
support payments for all families. The units are to 
establish paternity, secure court orders for child sup­
port, locate defaulting parents, and collect the payments. 
A charge is made for collecting for families not on 
welfare. The Federal government was directed to estab­
lish a parent locator service to help in finding de­
faulting parents, and it is now in operation.
The new program is not yet operating effectively in all 
States. Women in Texas needing the help of the unit 
should write or call:

Regional Operations Legal Division 
Department of Public Welfare 
John H. Reagan Building 
Austin, Texas 78701

Telephone: (512) 475-2006
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Women concerned about this problem should monitor the 
performance of the Regional Operations Legal Division 
and see to it that mothers on welfare are justly treated 
and protected from harassment and that the collection of 
support for families not on welfare is included in the 
program as intended by the Congress.

Questions concerning the national aspects of the 
program can be addressed to:

Office of Child Support 
Department of Health, Education, 

and Welfare
Washington, D.C. 20201

or to your representative in the Congress.
The new law also authorizes garnishment of salaries and 
pensions of Federal employees, including military per­
sonnel, who have defaulted on alimony or child support 
payments, and provides for garnishment of Social Security 
benefits paid to the person on whose employment they are 
based. *
The U.S. Civil Service Commission has been directed by 
the President (Executive Order No. 11881) to prescribe 
regulations for implementing the garnishment provision. 
Information on the regulations can be secured from:

Office of Public Affairs
U.S. Civil Service Commission 
Washington, D.C. 20415

or by writing your representative in the Congress.

♦However as indicated on page 23, this law apparently 
will have no effect on garnishment of military retirement.
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Despite the new laws, the collection of child support 
is made particularly difficult in Texas by the con­
stitutional provision prohibiting garnishment of 
wages, even for child support.59 That constitutional 4
provision raises a question about whether military 
pay or retirement benefits can be garnished for child 
support in Texas. Even though the new Federal pro- »
visions do allow, within certain rigorous procedures, 
garnishment of pay and retirement for child support 
"in accordance with state law," Texas' constitutional 
prohibition against garnishment may mean that there 
is no way to use the Federal provisions and still be 
in compliance with State law. Cases are currently 
pending to determine the answer. Bank accounts and 
other liquid assets can be garnished once a child 
support debt is reduced to judgment.
If Ralph is living somewhere else, Louella can still 
use legal proceedings to collect child support. Texas 
has passed the Uniform Reciprocal Enforcement of 
Support Act (URESA), which makes it possible for a 
State district court where Louella lives to make a 
finding that Ralph has not paid child support as he 
should and for the matter to be forwarded to the 
proper authority where Ralph lives for the case to be 
pursued. The effectivenss of URESA actions depends 
on the diligence of the appropriate authority where 
Ralph lives.
Texas also provides, through its State Department of 
Welfare, assistance in locating fathers who are not 
providing support if a court has ordered them to do so.
In Texas it is a Class A misdemeanor for a spouse who 
is able to do so to fail to support a child under 18 or 
to fail to support a current spouse who is in needy 
circumstances. It is a felony to fail to provide such 
support if there has been a prior conviction or the 
offense is committed while residing in another tate. 
Unlike prior law, a wife can now be convicted for fail­
ing to support a husband who is unable to support him­
self.
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What if circumstances change and the children need 
more money?
Although the amount of support Ralph is ordered to 
pay might be fair at the time of the divorce, it may 
not be sufficient after several years because of in­
flation or the children's special needs. Louella 
can go back to court and ask that child support be 
increased, but Ralph can also go back and ask that 
it be decreased. To alter a court order, the party 
requesting the change must demonstrate a material 
change in circumstances since the entry of the order. 
The practical difficulty of increasing or decreasing 
child support is the necessity of paying the court 
costs and attorney's fees.
Texas law may be somewhat helpful to Louella if she 
moves to another city. The Family Code provides that 
after six months of residency for her and the chil­
dren in a new city, Louella can transfer matters per­
taining to child support to the new jurisdiction. 
Then Ralph would have to come to Louella's new resi­
dence to litigate matters pertaining to child custody 
or support.60
What about insurance?
Following divorce, women have had special problems 
with insurance. During marriage, their car and 
health insurance is generally carried as part of the 
husband's coverage. When they are no longer eligible 
for coverage under his policy, they must seek poli­
cies of their own. Upon the death of a husband, 
similar problems with health insurance are often 
experienced.
Louella might find that insurance companies would re­
fuse to write car coverage for her or would charge 
her an inflated premium on the theory that she, as a 
divorced woman, would be extremely emotional and in­
clined toward accidents (though the same theory is 
not applied to men), and that insurance companies 
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would refuse her health coverage if she had a history 
of any ailments other than colds. Companies have 
traditionally refused to issue disability insurance 
to women in a variety of situations where a man could 
get a policy.
Texas is one of several States that is beginning to 
examine the way women are treated by insurance compan­
ies. The State Board of Insurance is in the process 
of promulgating rules and regulations to be followed 
by all insurance carriers doing business in the State 
-- regulations that would prohibit discrimination a- 
gainst women unless an actuarial basis for the dif­
ferentiation could be proven.

WIDOWHOOD
What if Ralph dies?
Since, statistically, women outlive men, most married 
women spend at least a portion of their later years 
as widows. Being a widow will be a special problem 
for Louella if she has never managed any of the family 
financial affairs or participated with Ralph in any of 
the decisions concerning their family’s money. She 
will be particularly vulnerable to unscrupulous people 
who prey on widows and their often limited resources. 
If Louella has some knowledge of family financial 
affairs and some experience working with the family 
assets, she will be less likely to be victimized.
Louella and Ralph should reexamine, on,an annual basis, 
the arrangements they have made in the event one 
of them dies. Louella should know where all the fam­
ily papers are kept. Both Louella and Ralph should 
have a will if the property of either is to go to the 
other. If there is no will, a portion of the estate 
goes to the children. If the children are minors, the 
surviving spouse must institute guardianship proceed­
ings to obtain authority over any of that property.
The costs of establishing a guardianship for the estate 
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of minor children can be substantial. A will leaving 
everything to one’s spouse eliminates those guardian­
ship problems completely and better provides for the 
surviving spouse.
If Louella and Ralph own real estate or such assets 
as stock or bonds, having individual wills faci­
litates dealing with these assets after the death of 
either. Without a will, any property either owns out­
side of Texas will go according to the law of that 
State, which may not be the way Louella or Ralph would 
have intended; with a will, the property will go as 
provided.
It is also wise for the couple to check such assets 
as United States savings bonds, life insurance poli­
cies, employee death benefits, and Social Security 
benefits. If United States savings bonds are made to 
"Mr. and Mrs.," with a joint right of survivorship, 
whichever of the two survives will be entitled to full 
ownership of the bonds. If the life insurance policies 
are made to the surviving spouse as beneficiary, the 
proceeds will not go as part of the estate but rather 
will go directly to that spouse. Similarly, if some­
one other than the spouse is named as beneficiary, 
the spouse will not get any of the proceeds. Ralph 
needs to be sure that Louella is the designated bene­
ficiary of any employee death benefits. If he makes 
someone else the beneficiary, Louella will probably 
not get any of the benefits, even if Ralph designated 
his mother before he married and forgot to change the 
beneficiary to Louella. Social Security benefits are 
often of substantial assistance; therefore, Louella 
should get information from her local Social Security 
Administration office about the benefits she would be 
entitled to should something happen to Ralph.
If Louella knows nothing of financial matters, Ralph 
may try to make arrangements to take effect in the 
event of his death to "protect" Louella. One favor­
ite arrangement often recommended by lawyers is to 
set up a trust for Louella for life; the result is 
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that she never has any control over the property that 
is left to her, or even over her own community share 
in the property, but must live on an allowance dis­
tributed to her by the bank's trust officers as they 
see fit or as Ralph has instructed.
What if Ralph's will leaves all the community 
property to someone else?
Ralph may force upon Louella a "widow's election." 
Under State community property laws, Louella owns 
one-half of the community property outright, and that 
half is not Ralph's to distribute in his will. How­
ever, the husband may include the wife's portion in 
the property he devises by his will and then offer 
her something special to allow him to do so; Louella 
then has a widow's election: to take her one-half 
of the community property or to let Ralph distribute 
her share, taking, instead, whatever he has left her 
in his will. For example, Ralph might put the entire 
community property into a trust for Louella's bene­
fit during her life and then direct that the property 
go to his kinfolk; thus Louella has to decide whether 
to keep full control of her half of the property or 
whether to accept the use of the trust assets. In 
one such will, where the husband had a great deal of 
separate property and there was virtually no commun­
ity property, the widow had to choose between a one- 
eighth ownership of all the husband's property, under 
the will, and a one-half ownership of almost noth­
ing . 61/
Ralph can do anything he wants with his half of the 
community property as well as with his separate prop­
erty. He could direct that Louella would have his 
property only so long as she did not remarry. Foote 
v. Foote upheld the husband's right to have his 
wife's interest terminate should she remarry. The 
wife, who was 38 when her 63-year-old husband died, 
challenged the restraints as against public policy. 
The court quoted the following with approval:
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It would be extremely difficult to say why a 
husband should not be at liberty to leave a 
homestead to a wife, without being compelled 
to let her share it with a successor to his 
bed, and to use it as a nest to hatch a brood 
of strangers to his blood. 62

It should be noted that the case involved a situation 
where the husband left to his wife his entire interest 
in the property, so the question before the court was 
whether the testator could attach a condition to the 
gift of such an interest to his wife. The court held 
it could.
Will Louella get the family home?
The homestead right, which is a constitutuional right 
to use and occupancy conferred by Art. XVI, sec. 52, 
cannot be defeated by the testator. If the survivor 
abandons the homestead, he or she cannot get it back. 
In such a case, the beneficiary would then get a clear 
title. Thus, if a husband left his house to a daughter 
by a previous marriage, the daughter could not oust the 
widowed stepmother if the stepmother chose to remain. 
The child could, of course, still sell the home, but 
the purchaser would buy it at a reduced price and take 
it subject to the widow’s right to continue in possess­
ion as long as she so desired.
The primary protection Texas law gives widows is the 
homestead exemption. In order to prevent widows and 
minor children from being thrown into the streets upon 
the husband's death, the Texas Constitution and statutes 
provide that the homestead shall be free from debts and 
not be subject to forced sale, except for liens aris­
ing from the purchase price, liens occurring through im­
provements to the homestead, or taxes.63 The wording 
of the statute does not make this same protection 
available to a widower or to children whose mother 
dies first.64 However, the wife and children share 
the homestead and its benefits as tenants in common.
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Should Louella sell the property, it is immediately 
partitioned unless the children agree. 65 The 
"protection" of the laws may, once again, then mean 
limitation by the laws of the woman’s authority to 
control property.
These problems are faced by many women each year. In 
1970 there were 492,827 widows in Texas, and by 1975 
that figure was projected to have risen to 530,000. 66
What about pensions and Social Security?
A wife whose husband is covered by one of the pension 
plans provided by many employers may be entitled to a 
"survivor's annuity" on the death of her husband. 
Since passage of ERISA (Employees Retirement Income 
Security Act) by Congress in 1974 it is required that 
pension and retirement plans offer "survivor annu­
ities." 67 a worker may, however, choose not to cover 
his or her spouse and the law does not require that 
the spouse be informed of this action.
It should be noted also that survivor annuities gen­
erally apply to the pension benefits of retired 
workers. If a woman is widowed before her husband 
retires, even if he was due to receive a benefit and 
had allowed for survivor coverage, she would probably 
be ineligible for pension benefits.
Under ERISA divorced spouses may also be precluded 
from receiving survivors' benefits if they are not 
married to the retired worker for the year prior to 
death.68 Requirements to receive survivor benefits 
are made even more conditional by the proposed 
Internal Revenue Service regulations under ERISA, 
which allow pension plans not only to require mar­
riage for the year prior to death, but allow plans 
to require marriage at the annuity starting date.69
A wife whose husband is covered by Social Security 
is entitled under certain conditions to a benefit 
based on his employment record when he retires, dies, 
or becomes disabled. A wife divorced prior to 20 con­
secutive years of marriage loses all eligibility for 
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such benefits, unless he dies and she has children 
in her care who are entitled to a benefit based on 
his employment.
Even if she is divorced after 20 or more years of 
marriage, she would not be eligible for a benefit until 
he retired, was disabled, or died. She would lose eli­
gibility to her ex-husband's account on remarriage.
Members of Congress are currently sponsoring measures 
to make the situation more favorable to former spouses.

CONCLUSION
Laws and court decisions have so many possible appli­
cations that a lawyer must be consulted for the correct 
answer to a particular problem. Nevertheless, the 
general problems faced by Texas housewives are sketched 
herein.
Louella may or may not face the situations discussed. 
Numerous Texas women will. Through an awareness of 
the potential problems and their legal impact, the 
Texas woman is in a better position to plan and avoid 
or minimize the effects of such problems should they 
occur.
Let us hope that the inequities outlined can be al­
leviated and that the Texas housewife will be able 
to enjoy her chosen role as wife and mother without 
fear of adverse legal consequences.
This paper was commissioned by the Homemakers Committee 
of the National Commission for Observance of Inter­
national Women's Year with a view to bringing about 
reform through educating the public to the facts.
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RECOMMENDATIONS OF THE HOMEMAKER COMMITTEE*  
(All Adopted by the Commission)

can Women available from the Government Printing Office, 
Washington, D.C. 20401.
**The Secretary of the Treasury recommended abolition 
of these taxes in transfers between spouses to the Ways 
and Means Committee of the U.S. House of Representatives 
in testimony of March 22, 1976.

REFORMING ESTATE, INHERITANCE, AND GIFT TAX LAWS** ■

The IWY Commission recommends that the provisions of the 
Internal Revenue Code relating to estate and gift taxes 
be amended to eliminate taxation on all transfers of 
property between husband and wife at death, and on all 
gifts between husband and wife during their lifetimes.
The Commission further recommends that State legisla­
tures amend their tax laws to eliminate laws that pro­
vide for inheritance or gift taxes in transfers between 
husband and wife.

COVERAGE OF HOMEMAKERS UNDER SOCIAL SECURITY
The IWY Commission recommends that the homemaker be 
covered in her own right under Social Security to pro­
vide income security for the risks of old age, dis­
ability, and death. The Commission further recommends 
that the Secretary of Health, Education, and Welfare be 
directed to give a high priority to developing an ad­
ministration proposal for achieving this purpose.

*Copies of the recommendations with supporting position 
papers are included in the report of the Commission 
"...To Form a More Perfect Union...” Justice for Ameri­



-M-

INHERITANCE RIGHTS OF SPOUSES
The IWY Commission recommends that State inheritance 
laws on disposition of property when a person dies with­
out a will (intestate) be amended to provide that the 
surviving spouse’s share is:

(1) if there is no surviving child or parent 
of the person who dies, the entire estate;
(2) if there are surviving children all of whom 
are children of the surviving spouse also, the 
entire estate;
(3) if there are surviving children one or more 
of whom are not children of the surviving spouse, 
one-half of the estate.

The Commission recommends further that State Bar Associ­
ations, especially women members, and the National Con­
ference of Commissioners on Uniform State Laws in order 
to provide greater considerations of equity review and 
redraft (a) the provisions when there are no surviving 
children but there are surviving parents, and (b) the 
provisions for a "forced share", or "widows election".

ECONOMIC PROVISIONS OF DIVORCE LAWS
The IWY Commission urgently recommends that State, county, 
and city commissions on the status of women, and other 
organizations concerned with the welfare of children and 
dependent spouses, actively seek amendments in State di­
vorce laws where necessary to assure that as a minimum 
the economic protections of the Uniform Marriage and 
Divorce Act*  for dependent spouses and children are in­
cluded.
*National Conference of Commissioners on Uniform State 
Laws, Uniform Marriage and Divorce Act (1970 version and 
1974 version). Order from National Conference of Commis­
sioners on Uniform State Laws, 1155 East Sixtieth Street, 
Chicago, Illinois 60637.
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The Commission further recommends that State legislatures 
review and revise their divorce laws, adopting as a min­
imum the economic protections of the Uniform Marriage 
and Divorce Act.
The Commission recommends also that in addition to the 
protections of the Uniform Marriage and Divorce Act the 
following additional items be seriously reviewed and con­
sidered: (a) an effective provisio requiring disclosure 
of assets, such as that in the New York law (Section 250 
of the Domestic Relations Law effective September 1, 1975); 
(b) authorization of child support until age 26 for child­
ren who are attending school; (c) the property divisions 
provisions that were in the 1970 version of the Uniform 
Marriage and Divorce Act; (d) specific mention of loss 
of pension rights as a factor to be considered in dis­
tribution of property; and (e) inclusion of a statement 
of intent such as that in Assembly Bill 995 introduced 
in the Wisconsin Assembly in 1975.
The statement of intent reads as follows:

It is the intent of the legislature that a spouse 
who has been handicapped socially or economically 
by his or her contributions to a marriage shall 
be compensated for such contributions at the ter­
mination of the marriage, insofar as this is poss­
ible, and may be reeducated where necessary to 
permit the spouse to become self-supporting at a 
standard of living reasonably comparable to that 
enjoyed during the marriage. It is further the 
intent of the legislature that the standard of 
living of any minor children of the parties be 
maintained at a reasonable level, so that insofar 
as is possible, the children will not suffer eco­
nomic hardship.

DISPLACED HOMEMAKERS BILL
The IWY Commission recommends that the Administration 
endorse H.R. 10272, known as the "Equal Opportunity for
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Displaced Homemakers Act," which provides for establish­
ing multi-purpose service programs for displaced home­
makers to help them through a readjustment period so as 
to become self-sufficient members of society.

GOVERNMENT COLLECTION OF DATA ON DIVORCE, ALIMONY, 
PROPERTY DIVISION, CHILD CUSTODY, AND CHILD SUPPORT

The IWY Commission strongly urges that the 1976 Survey 
of Income and Education*  which is to be conducted by the 
Census Bureau include questions which will provide an­
swers to the following:

*Through the cooperation and interest of the Department 
of Health, Education, and Welfare, some of the information 
requested will be collected in the 1976 Survey of Income 
and Education. The Department hopes to find collection 
of the additional data requested plus other information on 
single parent families.

How are children of divorced parents being 
supported, i.e., what proportion of the sup­
port is being contributed by each parent and 
by the Government as welfare?
In what proportion of divorces is alimony 
awarded and in what amount?

- In what proportion of cases is child support 
awarded and in what amount?
How is property divided?
To what extent are alimony and child sup­
port awards being collected?
To what extent are fathers getting custody of 
children? Are mothers paying child support 
in such cases?
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- What are the relative economic situations, 
after divorce, of the spouse with custody of 
children and the other spouse?

- What is the economic status of women who are 
divorced after many years of homemaking and 
little labor force experience?

The Commission further recommends that such data be se­
cured in each decennial census.

STATE HELP IN COLLECTING CHILD SUPPORT PAYMENTS FOR 
FAMILIES NOT ON WELFARE

The IWY Commission recommends that Sec. 455(2) of Public 
Law 94-88, which requires the termination on June 30, 
1976 of Federal support to administrative costs for child 
support collection services for non-AFDC mothers, be 
amended to eliminate the deadline.
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